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Going it alone 
Why Australia (still) needs a Charter of human rights 

Friday Forum - St David’s Cathedral  Hobart Friday 8 June, 2012 

Angus McLeay 

Introduction  

I am going to address four questions in order to begin our conversation: 

1. What is a Charter of rights? 

2. What’s in a Charter of rights?  

3. Who cares if Australia is going it alone? 

4. What happened in the last national debate? 

Australia is the only liberal Western democracy without a comprehensive list of human rights framed 

by Constitution or in statutory law (at a national level). Moreover we have had several debates over 

the years about whether to enact one, most recently in 2008-10 when there was a major national 

consultation.1 In each instance the proposal for a human rights ‘Charter’ of some form has failed.2  

It is especially curious that Australia has not enacted a ‘Charter of rights’ as we have a well-known 

reputation of advocating for human rights on the international stage. In fact, just over a week ago on 

22 May, Australia recommended that Tunisia enshrine a rights into the country’s law and 

Constitution, 

We recommend Tunisia formally codify in domestic law its international legal commitments… We 

further recommend that the new Constitution protects all fundamental human rights…
3
 

Yet our own domestic laws and Constitution contain limited formal codification of our international 

human rights commitments. Most Australians are surprised to learn that we lack specific 

Constitutional protection for basic rights such as, 

 Freedom of conscience and religion. Our Constitution prevents the establishment of any religion. But 

it does not prevent state laws from interfering in the free practice of religion.
4
 

 The right not to be arbitrarily detained or imprisoned without charge.  

The absence of a Constitutional right to freedom from arbitrary detention means that today our 

Government can legally detain innocent people indefinitely – and we are doing so. This ability was 

                                                           
1
 The National Human Rights Consultation (NHRC).  

2
 An excellent history of debates over human rights in Australia is, A. Byrnes, H. Charlesworth, G. McKinnon, Bills of Rights in Australia: 

History, politics and law (Sydney: UNSW Press, 2009). 
3
 See http://www.geneva.mission.gov.au/gene/Statement315.html.  

4
 Section 116 of the Constitution which deals with religion does not apply to State laws.  

http://www.geneva.mission.gov.au/gene/Statement315.html
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tested in a High Court case some years ago which involved a stateless Palestinian man, Mr Al-Kateb.5 

Mr Al-Kateb was an asylum seeker who was refused an Australian visa, meaning it was illegal for him 

to remain in the country. After his visa was denied Mr Al-Kateb sought to be deported.  But being 

stateless meant that couldn’t happen and he was forced to remain in detention indefinitely. The 

High Court found no legal solution to a set of laws that allow the Government to indefinitely detain 

an innocent man in conditions known to be harmful to a person’s mental health. An experienced 

Judge of the Federal Court commented in relation to this power of detention: 

Although international law prohibits inhumane and arbitrary detention, Australian law does not. The 
results are troubling. As a judge, I felt the decision at which I arrived was both legally correct and 
morally reprehensible.

6
  

What is a ‘Charter of rights’?  

There are 3 different terms used to describe a list of rights in law or Constitutional form: (1) ‘Bill of 

rights’; (2) ‘Charter of rights’; (3) ‘Human Rights Act’.  

The one most familiar to you is probably ‘Bill of rights’. This is mainly because we watch a lot of US-

based TV and film: we all know phrases from TV or cinema like, “I’ll take the 5th amendment,” in 

appeals to the US Bill of Rights.  The term ‘Bill of rights’ commonly refers to Constitutionally-based 

rights systems. Such systems should be distinguished from those set out in legislation (or statutory 

law).  

Constitutional versus statutory systems: Constitutions are ‘higher’ versions of law that can 

usually only be changed by referenda. Constitutions are interpreted by the highest Court in 

the land. Legislative forms of rights, like any statute, the law can be amended by the 

Parliament of the day, without a referendum.  

Legislatively based rights are commonly called Charters or Human Rights Acts. It is this kind that is of 

most relevance for Australia.7 Victoria has a statutory Charter of rights – where it’s called a Charter. 

The Australian Capital Territory also has a statutory Charter of rights – where it’s called a Human 

Rights Act. The form that was debated in Australia at a federal level was this same kind and referred 

to as a Human Rights Act.   

A Charter of Rights is thus a piece of legislation which sets out a list of rights, their scope, 

enforceability and how they should be interpreted.  

                                                           
5
 Al-Kateb v Godwin (2004) 219 CLR 562.  

6
 John Von Doussa, ‘Bill of rights is essential to best serve human rights’, Sydney Morning Herald, October 9, 2008.  In its submission to the 

National Consultation on Human Rights, the Law Institute of Victoria expressed the problem in this way: ‘The Australian Constitution, 
federal legislation and common law provide only limited protection of human rights at the Commonwealth level. The Australian 
Constitution contains a limited number of express rights and there is only limited scope for implying rights from the Constitution. The 
protection of rights through federal legislation – such as the Commonwealth Racial, Sex, Disability and Age Discrimination Acts – and 
common law – such as the right to a fair trial – is piecemeal and readily overridden by Parliament following the politics of the day.’ 
Submission 15 June 2009, pp22-23.  
7
 This is the kind considered by a number of Australian jurisdictions, including most recently Tasmania.  
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What’s in a Charter of Rights? 

I’ve mentioned lists of rights and a few rights we don’t protect. What is the content of the rights in 

Charters and how did the whole idea of human rights come about? This is a very large topic. Human 

rights have a long history in the West. Historians say their modern legal antecedents are in 12th 

century church canon law. Some theologians and philosophers8 see the basis for human rights in the 

Hebrew Scriptures (OT), for instance in passages like these, which appear to imply rights, 

Do not take advantage of a hired man who is poor and needy, whether he is a brother Israelite or an 
alien… otherwise he may cry to the Lord against you, and you will be guilty of sin. (Deut. 24:14-15) 

I know that the LORD secures justice for the poor and upholds the cause of the needy. (Psalm 140:12) 

The people of the land practice extortion and commit robbery; they oppress the poor and needy and 
mistreat the alien, denying them justice. (Ezekiel 22:29) 

Medieval canon law rights became the seedbed for modern human rights which are basic to modern 

Western democracy. It was not until the 18th century that the scope of those rights were greatly 

expanded and developed. This was partly due to conditions created by the 16th century Reformation, 

which transformed the Western sense of identity.9 For example, the Reformation helped form our 

modern sense of individual conscience. In the 18th century people became increasingly conscious of 

themselves as individuals, and, equally importantly, of others as individuals. This new awareness led 

people in Western society to make fundamental changes to society, such as the progressive 

development of liberal democracy. Likewise, human rights gradually became more significant as they 

were worked out in our political, civil and social life.  

Modern Charters have arisen from this long history. But in more recent times the events that 

dominate their emergence are World War II and the Holocaust. These events led the world to re-

consider how international political systems could be improved. After WW2 the United Nations was 

formed and one of its first jobs was to prepare a clear statement on human rights. We know this as 

the Universal Declaration on Human Rights, proclaimed in 1948. It’s important to recognise that the 

Declaration was framed by a multi-national, religiously plural group of authors. The Declaration 

became the basis of two founding international legal documents, or Covenants: 

1. International Covenant on Civil and Political Rights (ICCPR)
10

 

2. International Covenant on Economic, Social and Cultural Rights (ICESCR) 

Today’s Charters are essentially based on these Covenants, particularly the first one, the ICCPR. Civil 

& political rights include rights such as freedom from torture, freedom of conscience, religion, 

speech, a fair trial, etc. Without going into further detail on the content of rights documents I should 

add that the original Covenants weren’t intended to be frozen in time. Their specific meaning & 

application is – and always has been - developing. For example, the original right to seek asylum as a 

refugee in another country was based on a premise that a refugee fled the country of their 

persecution. But a large proportion of today’s refugees [asylum seekers] are internally displaced, so 

they technically don’t meet the definition of a refugee under the original refugee Convention. Rights 

documents need to ‘evolve’ according to changing circumstances.  

                                                           
8
 For instance Nicholas Wolterstorff in his 2008 book, Justice: Rights and wrongs.  

9
 For example see Charles Taylor, A Secular Age and Brad S. Gregory, The Unintended Reformation.  

10
 Available at: www2.ohchr.org/english/law/ccpr.htm.  

http://www2.ohchr.org/english/law/ccpr.htm
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Who cares if Australia is going it alone? 

According to national polling conducted during the National Consultation on Human Rights, most of 

us want improved legal protection of our human rights. Some 57% of were in favour of law reform 

while only 14% were against a Charter.11 The level of response generated by the Consultation was 

enormous for law reform, so it wasn’t merely a case of special interests being involved.12 The 

rationale for supporting a Charter is not simply a matter that we should have one because we are an 

international exception. Good arguments are required to bring about any law reform, particularly 

one with broad effects such as a Charter. A number of domestic issues raise concerns about the 

degree to which our current system protects human rights. I cite three:  

1. the condition of indigenous Australians and their persistently low standard of well-being on virtually 

all measures. 

2. the national response to asylum seekers and refugees, including the continuing capacity for our 

system to indefinitely imprison innocent people. 

3. the well-being of the increasing number of elderly people in the community, who tend to be reliant 

on government services and vulnerable citizens. 

The people who tend to care most about a Charter are those who work with needy and vulnerable 

people. When one reads the submissions to human rights inquiries, social service organisations 

overwhelming favour a Charter of rights since they believe it is in the interests of their clients. In 

Victoria, where a 4-year inquiry of the Charter recently concluded, I couldn’t find one social welfare 

agency which wasn’t enthusiastic about the existence of the Charter and its capacity to do more for 

vulnerable people if further strengthened. The peak body of the Victorian social service sector 

Victorian Council of Social Service, summarised their view of the Charter as follows, 

It is clear that the Victorian Charter has had a positive impact across a range of areas, despite it being 

in operation for only four years…The Victorian Charter has also allowed for greater transparency of 

process and decision making by public authorities… The Victorian Charter provides a necessary 

complementary and supplementary layer of accountability. For example, the Victorian Charter has 

been central to a number of recent Ombudsman Victoria investigations and reports, including in 

relation to child protection –Investigation into the failure of agencies to manage registered sex 

offenders, and youth justice – Investigation into conditions at Melbourne Youth Justice precinct.
13

 

So apart from the majority of the population, those who particularly care about improved human 

rights protections are the nation’s welfare agencies – and presumably their clients. 

What happened in the last national debate? 

As mentioned, Australia recently had a major debate about a Charter, as part of a national 

consultation on human rights in 2008 – 10. A statutory Charter was mooted as a possible reform. 

This was the same type already used in countries such as New Zealand and the United Kingdom. The 

debate became especially polarised around whether a Charter would negatively impact our 

democracy. The Shadow Attorney-General, Senator George Brandis, argued that it would blur the 

                                                           
11

 National Human Rights Consultation Report, Commonwealth of Australia, 2009. Committee members were: Mary Kostakidis, Phillip 

Flood, Mick Palmer, Tammy Williams and Father Frank Brennan (Chair).See website, <http://www.humanrightsconsultation.gov.au>.  
12

 The Consultation generated a then-record 35,000 public submissions, of which 87% supported a Charter. The Victorian review of its 

Charter also generated an extremely large number of public submissions, of which well over 90% favoured retaining and / or 
strengthening Victoria’s Charter.  
13

 VCOSS submission, SARC Inquiry into the Charter of Human Rights and Responsibilities Act 2006, p21. 

http://www.humanrightsconsultation.gov.au/
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separation of powers between the Courts and Parliament. Former NSW Premier, now Foreign 

Minister, Bob Carr, argued that Parliament was the only appropriate place to resolve the social and 

values issues addressed by Charters.14 

The Murdoch-owned media strongly opposed reform. It ran numerous articles critical of a Charter.15 

Those of a neo-liberal outlook regard Charters as an un-necessary expansion of Government and an 

interference with the free market and liberal values. By contrast Charter proponents argue that 

human rights beneficially limit the powers of the State and neo-liberal economic forces.  

Apart from neo-liberal groups, conservatives and politicians, the other notable opposition to a 

Charter came from Church leaders. Many church submissions echoed neo-liberal and conservative 

political concerns about the separation of powers - but added specific concerns about a threat to 

freedom of religion.16  

Following a two year debate the then Rudd Government decided to progress with some minor 

reforms and postponed any re-consideration of a Charter until 2014.17 Meanwhile, Victoria and the 

ACT continue to use their local Charters. The ACT’s Charter, enacted in 2004, has been very non-

controversial. Victoria’s history has been more colourful but the recent 4 year review was generally 

positive about its continuing role in protecting citizens’ rights.  

Conclusion 

In recent years some religious leaders have been notably vocal in opposing a Charter of rights; 

although this opposition has not been shared by the majority of religiously based social welfare 

bodies, nor the community. This polarisation between religion and human rights development could 

be seen as sad and unnecessary. In truth, human rights need religion. And religion needs human 

rights. Religion needs human rights because religion sometimes needs explicit reminders about basic 

human rights when it loses sight of its better aspirations. On the other hand human rights need the 

broader base of transcendent values in religion to give them resonance and depth. Without 

transcendent values human rights can lapse into narrowly legal and even instrumental approaches 

to complex human needs. Australian society will benefit when religion and human rights systems can 

better exchange and interact for the common good. 

                                                           
14

 For example, B. Carr, ‘So, whose rights reign supreme?’ The Age, June 5, 2009.  
15

 For example, Paul Kelly’s editorial, ‘Human rights report poisoned chalice’, The Australian, October 10, 2009.  
16

 The NHRC Report cites these and other issues, 43-50. The Federal Opposition co-operated with the Australian Christian Lobby in 

opposition to a Charter. For example Senator Brandis tabled the ACL’s petition against a Charter in Parliament, Commonwealth 
Parliamentary Debates, Senate, 25 November 2009, 8855. In the recent Victorian Charter Inquiry the only non-partisan sector of the 
community which called for its repeal besides neo-liberal groups were Christian groups.  
17

 Australia’s ‘Human Rights Framework’, announced by then Attorney-General Robert McClelland, April 2010.  


